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Review of ISDA commodity derivatives definitions 

Thank you for your instructions to assist in the revision of the Guide to OTC Documents 
(“Guide”) by reviewing the new commodity derivatives definitions published by ISDA.  

In this advice, we set out: 

• the materials which we have reviewed; 

• our opinion; 

• the qualifications to which this opinion is subject; and 

• a brief discussion of the key changes in the new commodity derivatives definitions, 
when compared to the provisions of the previous commodity derivatives definitions and 
the previous bullion definitions. 

1 Materials reviewed 

2005 Definitions 

1.1 We have reviewed the following documents published by ISDA: 

(a) the 1993 ISDA Commodity Derivatives Definitions (supplemented by the 2000 
supplement) (the “1993 Definitions”);  

(b) the 1997 ISDA Bullion Definitions (the “1997 Bullion Definitions”); 

(c) the 1997 ISDA Short Form Bullion Definitions (the “1997 Short Form Bullion 

Definitions”); and 

(d) the 2005 ISDA Commodity Definitions (the “2005 Definitions”). 

9 November 2005 

E Kerr 
Partner 
Direct line 
+61 2 9296 2212 
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The 1993 Definitions, the 1997 Bullion Definitions, the 1997 Short Form Bullion 
Definitions and the 2005 Definitions are referred to in this letter as the “Commodity 

Derivatives Definitions”. 

1.2 Terms used but not defined in this letter have the meaning given to them in the 
Commodity Derivatives Definitions.  If a term has different meanings in the 1993 
Definitions, the 1997 Bullion Definitions, the 1997 Short Form Bullion Definitions and 
the 2005 Definitions, when used in this letter the term takes the meaning given to it in 
the 2005 Definitions. 

1.3 Commodity derivative transactions are transactions whereby counterparties enter into an 
agreement where the consideration payable or the value of the arrangement varies by 
reference to a particular commodity or commodity index.  The Annex to the 2005 
Definitions (which comprises Sub-Annexes A to I) contains a range of specific 
commodities and commodity indexes for which Commodity Reference Prices are 
specified.  A list of the forms of commodities specifically contemplated by the 2005 
Definitions can be found in Schedule 1 of this letter. 

1.4 In this letter, we make no comment on any ISDA Definitions or other ISDA 
documentation other than Commodity Derivatives Definitions. 

1.5 In this letter, we make no comment on the use of the 2005 Definitions for entering 
derivative transactions involving electricity or environmental products such as 
renewable energy certificates.  We understand the application of the 2005 Definitions to 
these types of transactions is being considered separately by the appropriate AFMA 
committees.   

2 Opinion1 

2.1 The 2005 Definitions give rise to no regulatory or legal issues under the laws of the 
Australian Jurisdictions which apply to commodity derivative transactions generally and 
which do not apply to other derivative transactions. 

2.2 It may be that, in a particular factual scenario, a regulatory or legal issue will arise in 
connection with the 2005 Definitions and a commodity derivative transaction.  
However, these issues are dependent on the particular facts surrounding the relevant 
commodity derivative transaction on which we cannot meaningfully comment in this 
letter. 

                                                   
1  This opinion remains subject to the detailed reasoning and assumptions and qualifications contained in this 

letter. 
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3 Qualifications 

3.1 Mallesons Stephen Jaques is qualified to advise on the laws of the Commonwealth of 
Australia, New South Wales, Victoria, Queensland, Western Australia and the 
Australian Capital Territory (“Australian Jurisdictions”).  We express no opinion 
about the laws of any other jurisdiction.  The opinions expressed in this analysis are 
limited to the laws of the Australian Jurisdictions.  

3.2 We make no comment on: 

(a) taxation issues, including in respect of stamp duty and goods and services tax; 

(b) the enforceability of any particular commodity derivative transaction; 

(c) issues which may arise in connection with the ability to perform the settlement 
of any commodity derivative transaction in the manner set out in the 
Commodity Derivatives Definitions, such as the ability to physically settle a 
transaction or issues arising in attempting to settle a transaction which has 
become subject to an illegality under the laws of the Australian Jurisdictions; 

(d) the application of insider trading laws to commodity derivatives; 

(e) any intellectual property rights issues which arise when referring to an index in 
a commodity derivative; 

(f) capital treatment on, or accounting issues in connection with, commodity 
derivatives; 

(g) legal or regulatory matters which arise in connection with derivatives generally.  
For example, we do not comment on the requirement to hold an Australian 
Financial Services Licence in order to “deal” in derivatives under the 
Corporations Act or the ability to bind a Calculation Agent which is not a party 
to the commodity derivative transaction; or 

(h) the commercial effect of the Commodity Derivatives Definitions or the 
differences between them or whether the terms of the Commodity Derivatives 
Definitions reflect current Australian or international market conventions or 
practice.  For example, except in relation to the Commodity Reference Price for 
electricity, we make no comment on the appropriateness or suitability of any 
formula, election, timing or quotation conventions contained in the Commodity 
Derivatives Definitions.  We assume that every market participant will make its 
own independent assessment as to whether they will adopt the Commodity 
Derivatives Definitions.   



 

Australian Financial Markets Association 9 November 2005 

Page 4 

3.3 This opinion is of general legal advice only.  This analysis is not intended to be an 
opinion upon which market participants can rely in actual situations.  This is because the 
application of the Commodity Derivatives Definitions to a particular transaction 
ultimately depends on the terms of the transaction and the relevant facts.  Accordingly, 
while every care has been taken in preparing this analysis, Mallesons Stephen Jaques 
does not accept responsibility for any losses suffered or liabilities incurred arising from 
use of this analysis in respect of a particular transaction. 

4 Summary of overall structure of the 2005 Definitions 

4.1 On 30 June 2005, ISDA published the 2005 Definitions for use in confirming 
commodity derivatives transactions governed by agreements including the 1992 ISDA 
Master Agreement and the 2002 ISDA Master Agreement.  

4.2 The 2005 Definitions are intended to reflect a global market standard. However, it is 
recognised by ISDA that in documenting a specific Transaction, parties should address 
specific considerations applicable to their jurisdiction.   

Structure of Definitions 

4.3 The 2005 Definitions are designed to enable commodity market participants to enter 
commodity derivative transactions using a basic, global standard, framework.  To this 
end, the 2005 Definitions comprise of: 

(a) the primary definitions, which sets out the framework for cash-settled 
commodity derivative transactions and physically-settled commodity swaptions; 
and 

(b) the Annex, which provides Commodity References Prices and in some cases 
additional definitions and provisions for particular commodities. 

An example of the additional definitions and provisions for particular commodities is 
Sub-Annex B, where definitions specific to bullion and provisions that enable market 
participants to enter physically-settled bullion transactions are set out. 

4.4 Once the 2005 Definitions are adopted by counterparties in respect of a Transaction or a 
group of Transactions, the definitions and provisions in Sub-Annex A and B are 
incorporated into those Transactions automatically.  If the counterparties want the 
provisions of any of Sub-Annexes C to I to apply, they must incorporate the relevant 
Sub-Annex expressly (e.g. by including an appropriate provision in the Schedule or a 
Confirmation).  See Schedule 1 to this letter for the types of commodities covered by 
each Sub-Annex.   
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4.5 Once adopted, unless otherwise agreed: 

(a) Sub-Annexes A and B are deemed to be incorporated in a Master Agreement as 
the Sub Annexes have been amended and supplemented as at the Trade Date of 
a Transaction (see Section 7.1 - 7.2 and Article X of the 2005 Definitions); and 

(b) Sub-Annexes C to I are incorporated in a Master Agreement as the Sub Annexes 
have been amended and supplemented up to the date they are incorporated into 
the Master Agreement.   

Consequently, in regard to Sub-Annexes C to I, if the relevant Sub-Annex is 
incorporated via a particular Confirmation, the Sub-Annex would be incorporated as at 
the Trade Date of the Transaction, but if the Sub-Annex is incorporated via the 
Schedule, any subsequent revisions to the Sub-Annex prior to the Trade Date of a 
Transaction would not apply to the Transaction.  If parties are incorporating these Sub-
Annexes via the Schedule, they should consider carefully whether to provide that the 
Sub-Annexes apply as amended and supplemented as at the Trade Date of a 
Transaction. 

Types of Transactions 

4.6 Provisions covering the following types of transactions are included in the 2005 
Definitions2: 

Spot 

(a) OTC cash-settled spot commodity Transactions; 

(b) OTC cash-settled or physically settled spot Bullion Transactions; 

Options 

(c) OTC cash-settled commodity options (including new provisions for Bermuda 

options and barrier options); 

(d) OTC cash-settled or physically-settled commodity swaptions; 

(e) OTC cash-settled or physically-settled Bullion options; 

(f) OTC cash-settled Weather Index options; 

                                                   
2 Those transactions in italics are new as compared to the 1993 Definitions and 1997 Bullion Definitions. 
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Forwards 

(g) OTC cash-settled commodity caps (including Bullion and Weather Indexes); 

(h) OTC cash-settled commodity floors (including Bullion and Weather Indexes); 

(i) OTC cash-settled commodity collars (including Bullion); 

(j) OTC cash-settled commodity forwards (including Bullion); 

Swaps 

(k) OTC cash-settled commodity swaps (including Weather Indexes and freight); 

(l) OTC cash-settled commodity basis swaps. 

It is, of course, open to participants to create other types of transactions based on the 
2005 Definitions with appropriate amendments to the relevant Schedule or 
Confirmation. 

The 2005 Definitions do not provide for physical-delivery except in respect of 
swaptions, certain Bullion transactions as outlined above, and the following 
transactions, provided the relevant Sub-Annex is incorporated by express agreement in 
the Schedule or in the Confirmation3: 

• European Gas Transactions (Sub-Annex D, Article XII); 

• North American Gas Transactions (Sub-Annex E, Article XIII); 

• North American Power Transactions (Sub-Annex F, Article XIV); 

• GTMA Transactions (Sub-Annex G, Article XV).; and 

• EU Emissions Allowance Transactions (Sub-Annex H, Article XVI). 

Appropriate forms of Confirmations or additional provisions to be included in the 
Schedule to the ISDA Master Agreement are included in these Sub-Annexes. 

                                                   
3 See paragraph 4.4 above. 
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Australian specific references 

4.7 Those commodities where the Commodity Reference Price is specifically linked to 
Australia in the 2005 Definitions are: 

(a) Australian electricity, which is based on NEMMCO publications; 

(b) wool, which is based on the Sydney Futures Exchange published prices; 

(c) two of the freight routes include Australia; and 

(d) one of the Weather Indexes Stations is the Commonwealth Bureau of 
Meteorology. 

A list of all the commodities for which a Commodity Reference Price is included in the 
2005 Definitions can be found in Schedule 1 to this letter.  

5 How do the 2005 Definitions differ from the 1993 Definitions, 1997 Bullion 

Definitions and the 1997 Short Form Bullion Definitions? 

Bullion  

5.1 In 1997, ISDA published the 1997 Bullion Definitions to deal specifically with gold, 
silver, platinum and palladium.  Provisions for documenting transactions involving these 
commodities are now contained in Sub-Annex B of the 2005 Definitions4.  A summary 
of the major differences between the 2005 Definitions and the 1997 Bullion Definitions 
can be found in Schedule 2 of this letter. 

5.2 In 1997, ISDA also published the 1997 Short Form Bullion Definitions.  These 
definitions contained only those definitions in the 1997 Bullion Definitions necessary to 
confirm physically-settled bullion spot and forward trades and options.  The variations 
between the 2005 Definitions and the 1997 Bullion Definitions set out in Schedule 2 
that relate to provisions regarding physical-settlement of bullion spot and forward trades 
and options are equally applicable as between the 2005 Definitions and the 1997 Short 
Form Bullion Definitions.   

Weather Indexes 

5.3 Weather Indexes as a Commodity Reference Price were not in the 1993 Definitions.  
Given their nature, provisions specific to Weather Indexes are included in Sub-Annex C.  

                                                   
4 See paragraph 4.4 above. 
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A flow chart setting out what the parties must decide in order to enter a Weather Index 
Derivative Transaction can be found in Schedule 3 of this letter. 

New commodities 

5.4 In addition to the new provisions for Weather Indexes, the 2005 Definitions also provide 
Commodity Reference Prices for a number of additional commodities as compared to 
the 1993 Definitions, including Australian electricity5 and a variety of agricultural 
products. 

Barrier Options 

5.5 The 2005 Definitions incorporate terms for documenting barrier (Knock-in/Knock-out) 
Options.  This is a new concept for the Commodity Derivatives Definitions as the 1993 
Definitions did not contemplate such options.   

Bermuda Options 

5.6 An additional option style has been included in the 2005 Definitions as compared to the 
1993 Definitions, being Bermuda options.  Those options styles now included in the 
2005 Definitions are: 

(a) American options: these are options exercisable at any time during the Exercise 
Period; 

(b) European options: these are options exercisable only on the Expiration Date; 

(c) Bermuda options: these are options exercisable only on certain specified dates 
during an exercise period; and 

(d) Asian options: these are options exercisable only on the Expiration Date (unless 
otherwise specified) with the Floating Price being the unweighted arithmetic 
mean (or another agreed method of averaging) of the Relevant Price for each 
Pricing Date during the Calculation Period. 

Market Disruption Events 

5.7 The 2005 Definitions introduce a number of amendments to the Market Disruption 
Events: 

(a) Inclusion of an additional potential event within Price Source Disruption, being 
where the Specified Price as determined under the Confirmation differs by the 

                                                   
5 But see our comments in 1.5 of this letter. 
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Price Materiality Percentage (if specified) from the Specified Price determined 
under “Commodity-Reference Dealers”; 

(b) Introduction of the new Market Disruption Event of Trading Disruption.  This 
event combines and replaces Trading Suspension and Trading Limitation.  
Trading Disruption also includes definitions of what constitutes “material 
suspension” and “material limitation”; 

(c) In respect to Disappearance of Commodity Price: 

(i) “failure of trading to commence” has been removed to avoid overlap 
with Trading Disruption; and 

(ii) an additional potential Disappearance of Commodity Price has been 
added, being the disappearance or permanent discontinuance or 
unavailability of the Commodity Reference Price, despite the 
availability of the related Price Source or the status of trading in the 
relevant Futures Contract or the relevant Commodity; 

(d) Removal of De Minimis Trading from the 1993 Definitions due to a lack of use. 

5.8 The Market Disruption Events defined in the 2005 Definitions in respect to commodities 
generally are:  

(a) Price Source Distribution: the failure of the Price Source to provide the relevant 
Specified Price, an inability to obtain quotations (if required) or if an event 
described in 5.7(a) of this letter occurs; 

(b) Trading Disruption: a material suspension of, or limitation on, trading in the 
relevant Futures Contract or commodity on the exchange relevant to the 
Transaction; 

(c) Disappearance of Commodity Reference Price: the disappearance or 
unavailability of the Commodity Reference Price due to a discontinuance in 
trading of the relevant Futures Contract or Commodity; 

(d) Material Change in Formula: a material change since the Trade Date in the 
formula for or method of calculating the relevant Commodity Reference Price; 

(e) Material Change in Content: a material change in the content, composition or 
constitution of the Commodity or relevant Futures Contract since the Trade 
Date; 
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(f) Tax Disruption: the introduction, change in or removal of a tax described in the 
definition that directly causes an increase or decrease in the Relevant Price on 
the day that would otherwise have been a Pricing Date.   

All of these Market Disruption Events except Tax Disruption are “default” Market 
Disruption Events for commodity Transactions other than bullion and weather index 
derivative transactions.  This means that, if the counterparties do not specify any Market 
Disruption Events, these Market Disruption Events apply to the Transaction (see Section 
7.5(d) of the 2005 Definitions).  Only (a) to (c) are “default” for Bullion Transactions. 

5.9 Where an event would constitute both a Market Disruption Event and a Termination 
Event, it is deemed to be a Market Disruption Event (see Section 7.4(d)(v) of the 2005 
Definitions). 

5.10 Weather Index derivatives are treated differently in relation to Market Disruption 
Events.  Rather than the Market Disruption Events applying, “Disruption Events” apply.  
See Schedule 4 of this letter for the Disruption Events applicable to Weather Index 
derivatives. 

Disruption Fallbacks 

5.11 The 2005 Definitions introduce a number of amendments to the Disruption Fallbacks: 

(a) Postponement-Fallback Reference Price and Average Daily Price Disruption are 
both omitted from the 2005 Definitions; 

(b) No Fault Termination (see 5.12(e) below) is clarified so that the “Termination 
Event” used in determining payments is Illegality or Force Majeure; 

(c) Postponement (see 5.12(b)(ii) below) is clarified so that if Postponement does 
not yield a Relevant Price, the original Pricing Date is used for succeeding 
Disruption Fallbacks; 

(d) A new Disruption Fallback has been added being Delayed Publication or 
Announcement (see 5.12(b)(i) below).  While similar to Postponement, it retains 
the original Pricing Date if the prices again become available, rather than 
adopting the date when prices become available as the Pricing Date. 

5.12 The Disruption Fallbacks incorporated into Transactions unless specific events are listed 
are as follows6 (see Section 7.5(d) of the 2005 Definitions): 

                                                   
6  These Disruption Fallbacks do not apply to Weather Index derivatives.  See Schedule 4 of this letter for 
Disruption Fallbacks applying to Weather Index derivatives. 
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(a) Fallback Reference Price: the Calculation Agent determines the Relevant Price 
based on the price for that Pricing Date of the first alternate Commodity 
Reference Price (provided an alternative Commodity Reference Price is 
specified for the Transaction and it is not subject to a Market Disruption Event); 

(b) Delayed Publication or Announcement and Postponement: 

(i) Delayed Publication or Announcement: if the Specified Price becomes 
available for the original Pricing Date within the Maximum Days of 
Disruption, that Specified Price for the original Pricing Date is used;  

(ii) Postponement: the Pricing Date is deemed to be the first succeeding 
Commodity Business Day on which the Market Disruption Event 
ceases, provided that occurs within the Maximum Days of Disruption. 

Delayed Publication or Announcement and Postponement operate concurrently, 
with Delayed Publication or Announcement taking precedence. Unless 
otherwise specified the Maximum Days of Disruption is two Commodity 
Business Days; 

(c) Negotiated Fallback: the parties negotiate in good faith to agree on another 
Relevant Price (or a method for determining a Relevant Price) before the fifth 
Business Day following the first Pricing Date on which the Market Disruption 
Event occurs or exists. 

Negotiated Fallback operates concurrently with (b) above, provided that if (b) 
produces a result before a negotiated solution, the price determined in (b) is the 
Relevant Price; 

(d) Fallback Reference Dealers: Relevant Price is calculated based on “Commodity-
Reference Dealers” (being a process based on quotations provided by Reference 
Dealers or Bullion Reference Dealers). 

Fallback Reference Dealers is deemed to expire without producing a Relevant 
Price if an adequate number of quotations are not provided within three 
Business Days after Negotiated Fallback ceases its concurrent operation with 
Postponement or Delayed Publication and Announcement. 

(e) No Fault Termination: the transaction is terminated in accordance with 
termination provisions of the Transaction as if a “Termination Event” that is an 
“Illegality” or “Force Majeure Event” has occurred, an Early Termination Date 
has occurred on the day No Fault Termination becomes applicable and there are 
two “Affected Parties”. 
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The only other Disruption Fallback defined in the general definitions of the 2005 
Definitions is Calculation Agent Determination.  This requires the Calculation Agent to 
determine the Relevant Price (or a method for determining it) taking into consideration 
the latest available quotation for the relevant Commodity Reference Price and any other 
information that it deems relevant in good faith. 

Calculation Agent 

5.13 Under the 2005 Definitions, whenever a Calculation Agent is required to act, it must do 
so in “good faith and in a commercially reasonable manner” (see Section 4.5 of the 2005 
Definitions).  This extends the 1993 Definitions requirement which was just to act in 
“good faith”. 

The duties of the Calculation Agent have been expanded, including in relation to new 
commodities including Weather Index derivatives. 

Under the 2005 Definitions each party expressly agrees that the Calculation Agent is not 
acting as a fiduciary or as an advisor to it. 

Currencies 

5.14 Currency is defined as the lawful currency of any country, as specified by the parties, 
and the provisions of Section 1.7 of the 2000 ISDA Definitions (Currency) apply.  As 
this now stands, “Australian Dollar”, “A$” and “AUD” each means the lawful currency 
of Australia. 

5.15 The 2005 Definitions also direct parties to consider any additional provisions required to 
document the transaction fully if the Commodity Reference Price is denominated in a 
different currency to the payment currency.  Under the 2005 Definitions, the only 
Commodity Reference Prices that are designated as being in Australian Dollars are wool 
and Australian electricity.  If Australian counterparties intend to enter into Transactions 
using other Commodity Reference Prices where the designated currency is not 
Australian dollars, they should carefully consider the additional provisions that should 
be incorporated into the Transaction.  

Business Day 

5.16 The definition of Business Day in the 2005 Definitions is an expanded concept from the 
1993 Definitions.  The concept is that a Business Day is: 

(a) a day on which commercial banks settle payments and are open for general 
business in the place specified in the Confirmation, or if not so specified; 
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(b) a day on which commercial banks settle payments and are open for general 
business in the same currency as the payment obligation that is payable on or 
calculated by reference to that date in: 

(i) the financial centre(s) indicated for such currency in Section 1.5 of the 
2000 ISDA Definitions (Financial Centres); and 

(ii) the financial centre(s) indicated for such currency in Section 1.6 of the 
2000 ISDA Definitions (Certain Business Days); and 

(iii) the principal financial centre of such currency, if the currency is other 
than those currencies specified in Section 1.7 of the 2000 ISDA 
Definitions (Currencies). 

The Bullion Business Day definition has not altered from the 1997 Bullion Definitions.  
It retains the concept that in respect of a Bullion Transaction, a Bullion Business Day is 
any day:  

• on which commercial banks are open for business (including dealings in foreign 
exchange and foreign currency deposits) in:  

• London and New York; and  

• the location where the payment is to be made; 

• and, in the case of a Bullion Trade or Bullion Option to which, in either case, 
Settlement by Delivery applies, which is also a scheduled trading day (meaning 
a day on which such markets are ordinarily open) in the Bullion market in the 
delivery location. 

Common Pricing 

5.17 The 2005 Definitions introduce the concept of Common Pricing.  If Common Pricing is 
specified to apply, no date is a Pricing Date unless all referenced Commodity Reference 
Prices are scheduled to be published or announced as determined on the Trade Date of 
the Transaction (see Section 6.2(b) of the 2005 Definitions). 

Rounding 

5.18 The 2005 Definitions provide separate rounding provisions for Transactions generally 
and specific provisions in respect to Weather Index derivative transactions (see Sections 
9.1 and 11.22 of the 2005 Definitions). 
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5.19 The 2005 Definitions have altered the concept of “rounding”.  It now operates in respect 
of all currencies (rather than merely US Dollars and Sterling).  However, the rounding 
provisions in relation to percentages used in or resulting from calculations has been 
removed.  The rounding concept also applies only to: 

(a) Fixed Amounts; 

(b) Floating Amounts; and 

(c) Cash Settlement Amounts. 

5.20 In Australian currency, the rounding is to the nearest cent. 

5.21 For Weather Index derivative transactions: 

(a) the temperature precipitation data is rounded to the same degree of accuracy as 
the data is (or should be) provided by the Data Provider as at the Calculation 
Date; and 

(b) if “Rounding of Weather Index Units” and a degree of accuracy is specified for 
a Weather Index derivative transaction, the Weather Index Units are calculated 
to the degree of accuracy specified in the Confirmation. 

Miscellaneous 

5.22 Other amendments include: 

(a) Expanded definition of Expiration Date so that the Expiration Date can be 
extended for up to eight Commodity Business Days due to Market Disruption 
Events (see Section 3.6 of the 2005 Definitions); 

(b) Unless the parties agree otherwise, Expiration Time is 9:30 am (New York 
time) on the Expiration Date (see Section 3.7 of the 2005 Definitions).  
Australian parties entering Transactions and using this definition (e.g. 

options) should consider carefully whether referring to a time in 

Melbourne or Sydney may be more appropriate; 

(c) Introduction of the “Settlement Period” concept.  Some commodities (eg 
electricity) have prices quoted for intervals shorter than a day (eg electricity 
prices are quoted every half hour in Australia).  When using the new concept of 
Settlement Period the particular period or periods that are to be used in 
determining the Relevant Price (and consequently amounts payable) for a 
Calculation Period need to be specified (see Section 7.2(c)(xvii)) (eg a particular 
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thirty minute period).  The Settlement Period definition introduces the concept 
of thirty minute intervals.  The sample confirmations provided in the 2005 
Definitions include a spot for setting out the Settlement Period.     

However, the “Settlement Period” concept does not contain wording enabling 
each thirty minute period to be a “Pricing Date”.  A Pricing Date is defined to 
be each “date” and does not incorporate the concept of a period less than a day 
being a Pricing Date.  See (#)3 in Part 20.19 of the Guide for AFMA’s provision 
which overcomes this problem; 

(d) Omission of the use of “Period End Date” on the basis that it has fallen into 
disuse; 

(e) The 2005 Definitions recognise that the Fixed Amount may be set out as a 
method rather than a set amount;  

(f) Where “Buyer” and “Seller” were used in the 1993 Definitions for Options, 
“Commodity Option Buyer” and “Commodity Option Seller” are used in the 
2005 Definitions; 

(g) Under the 2005 Definitions, Written Confirmation no longer includes the option 
of Telex; 

(h) A Notice of Exercise under the 2005 Definitions is deemed to be irrevocable 
once it is received by the Commodity Option Seller. 

6 Benefit 

This opinion is addressed to you personally and may not, without our prior written 
consent, be: 

(a) relied on by another person; 

(b) disclosed, except to members of the Australian Financial Markets Association, 
who are subscribing to the Guide and persons who in the ordinary course of 
your or their business have access to your and their papers and records.  Such 
disclosure is only made on the basis that such persons will make no further 
disclosure; 

(c) filed with a government or other agency or quoted or referred to in a public 
document. 
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This opinion is strictly limited to the matters stated in it and does not apply by implication to 
other matters. 

This opinion is given in respect of the laws of the Relevant Jurisdictions in force at 9.00 am 
local time on the date of this letter.  

Yours faithfully 
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Schedule 1 - List of Commodities covered in the Annex to the 2005 
ISDA Commodity Definitions 
 
1 Sub-Annex A 

Agricultural Products Energy Metals Other 

• Canola • Benzene • Aluminium • Freight 

• Cocoa • Coal • Copper • Paper 

• Coffee • Diesel Fuel • Gold • Composite 
Commodity 
Indices 

• Corn • Electricity • Lead  

• Cotton • Fuel Oil • Nickel  

• Livestock (Cattle 
and Hogs); 

• Gas Oil • Palladium  

• Milk • Gasoline • Platinum  

• Oats • Heating Oil • Silver  

• Orange Juice • Jet 
Fuel/Kerosene 

• Steel  

• Rubber • Methanol • Tin  

• Soybeans • Naphtha • Zinc  

• Sugar • Natural Gas   

• Sunflower Seeds • Natural Gas 
Liquids 

  

• Wheat • Oil   

• Wool • Ultra Low 
Sulphur Diesel 
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2 Other Sub-Annex 

(a) Sub-Annex B - Bullion Transactions 

(b) Sub-Annex C - Weather Index derivative transactions 

(c) Sub-Annex D - Physically-Settled European Gas Transactions 

(d) Sub-Annex E - Physically-Settled North American Gas Transactions 

(e) Sub-Annex F - Physically-Settled North American Power Transactions 

(f) Sub-Annex G - Physically-Settled GTMA Transactions 

(g) Sub-Annex H - EU Emissions Allowance Transactions 

(h) Sub-Annex I - Freight Transactions 
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Schedule 2 - Comparison between 1997 ISDA Bullion Definitions and the 2005 ISDA Commodity Definitions (as 
they relate to Bullion)7 
 

2005 ISDA Commodity 

Definitions (Section No.) 

1997 ISDA Bullion 

Definitions (Section 

No.) 

Description of Change 

1.6 - Currencies 1.15 - Currency The general definition of Currency in the 2005 Definitions is now used rather than “money 
denominated in the lawful currency of any country or the ECU” as was in the 1997 Bullion 
Definitions. 

4.5 - Calculation Agent 1.18 - Calculation 
Agent 

The Calculation Agent provision in the 2005 Definitions used for Bullion Transactions is the same 
as for all other Transactions.  As compared to the 1997 Bullion Definitions this sets out expanded 
duties of the Calculation Agent, requires the Calculation Agent to act in a commercially 
reasonable manner and each party agrees that the Calculation Agent is not acting as a fiduciary for 
or as an advisor to the party. 

7.4 - Market Disruption 
Events 

10.1 - Market 
Disruption Events 

The general provisions regarding Market Disruption Events in the 2005 Definitions apply to 
Bullion Transactions except as to what are “default” Market Disruption Events.  The additional 
potential Market Disruption Events that counterparties can apply to Bullion Transactions as 
compared to the 1997 Bullion Definitions are Trading Disruption, Material Change in Formula, 
Material Change in Content and Tax Disruption.   

The “default” Market Disruption Events have not changed significantly.  Formerly the “default” 
Market Disruption Events were Price Source Disruption, Trading Suspension or Limitation and 
Disappearance of Bullion Reference Price.  The “default” Market Disruption Events for Bullion in 
the 2005 Definitions are Price Source Disruption, Trading Disruption and Disappearance of 
Commodity Reference Price.   

Refer to paragraphs 5.6 and 5.7 of this letter for discussion on Market Disruption Events. 

                                                   
7 The variations between the 2005 Definitions and the 1997 Bullion Definitions set out in this Schedule that relate to provisions regarding physical-settlement of bullion spot 
and forward trades and options are equally applicable as between the 2005 Definitions and the 1997 Short Form Bullion Definitions. 
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2005 ISDA Commodity 

Definitions (Section No.) 

1997 ISDA Bullion 

Definitions (Section 

No.) 

Description of Change 

7.5 - Disruption Fallbacks 10.2 - Disruption 
Fallbacks 

The general provisions regarding Market Disruption Events in the 2005 Definitions apply to 
Bullion Transactions.  The additional potential Disruption Fallbacks counterparties can apply to 
Bullion Transactions are Fallback Reference Dealer, Delayed Publication or Announcement and 
Postponement, however, Average Daily Price Disruption has been removed. 

The “default” Disruption Fallbacks have been changed from just Fallback Reference Price and 
Calculation Agent Determination in the 1997 Bullion Definitions to Fallback Reference Price, 
Delayed Publication or Announcement, Postponement, Negotiated Fallback, Fallback Reference 
Dealers and No Fault Termination in the 2005 Definitions.  Refer to paragraph 5.10 - 5.12 of this 
letter for further discussion. 

10.2(c) - Bullion Business 
Day Convention 

6.2 - Business Day 
Convention 

While the 1997 Bullion Definitions contained some conventions, these only related to Bullion 
Swaps and only included “Following”, “Modified Following” and “Preceding”.  The 2005 
Definitions provide definitions for the following conventions: 

• Following; 

• Modified Following; 

• Nearest; 

• Preceding. 

10.4(b)(ii) - Bermuda 
Style Bullion Option 

- As with the general definitions in the 2005 Definitions, the 2005 Definitions provide for Bermuda 
Style Bullion Options (including consequential definitions such as Bullion Potential Exercise 
Date). 

10.5(c) - Delivery on 
“Allocated” Basis 

3.3 - Delivery on 
“Allocated” Basis 

The 2005 Definitions include a definition of Allocated.  Allocated means requiring the 
identification of serial numbers of the Bullion for delivery within a warehouse or otherwise as 
may be agreed by the parties.  While the concept of Delivery on an “Allocated” Basis was present 
in the 1997 Bullion Definitions, no definition of “Allocated” was provided. 
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2005 ISDA Commodity 

Definitions (Section No.) 

1997 ISDA Bullion 

Definitions (Section 

No.) 

Description of Change 

10.9 - GOFO 13.1 - GOFO The same definition of GOFO has been incorporated as was in the 1997 Bullion Definitions.  
However the note to the definition in the 2005 Definitions states the confirmations in the 2005 
Definitions are not designed to document such transactions.  Parties may find it easier to use one 
of the sample confirmations in the 2000 ISDA Definitions when documenting transactions that 
make use of this definition.  However appropriate amendments will need to be made to the 
confirmations. 

- 13.2 - LGLR The LGLR definition has been omitted. 

10.10 - Bullion Swap 6.1 - Bullion Swap The definition of Bullion Swap has altered.  Under the 1997 Bullion Definitions, a Bullion Swap 
was a price-based swap, cap, collar or floor in respect to Bullion. 

A potentially broader definition has been adopted in the 2005 Definitions.  A Bullion Swap is: 

• any transaction under which one party pays the other a fixed amount and the other party 
pays the first party a floating amount based on the application of a Bullion Commodity 
Reference Price to a Notional Quantity of Bullion; or  

• a cap, collar or floor that is similarly based, provided that the floating amount, or floating 
amounts, are paid by reference to the relationship of the Bullion Commodity Reference 
Price to a cap price, floor price or both. 

10.11 - Additional Taxes 9.1 - Additional 
Taxes 

The 1997 Bullion Definitions incorporated provisions designed to deal with Value Added Tax 
1994 (UK). 

The 2005 Definitions simply state that the parties may agree to any additional provisions relating 
to any tax, levy, impost duty or other charge of any kind of any government or taxing authority 
that may be applicable to a Transaction.  Accordingly, the role of the new provision is to act 
merely as an indicator to participants that they should consider the possibility of taxes impacting 
the transaction. 
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2005 ISDA Commodity 

Definitions (Section No.) 

1997 ISDA Bullion 

Definitions (Section 

No.) 

Description of Change 

Sub-Annex A - 
Commodity Reference 
Prices 

11.1 - Bullion 
Reference Prices 

The 2005 Definitions include some revised Commodity Reference Prices relating to Bullion. 

- 1.20 & 1.21 - ISDA 
Master Agreement 
and 1991 ISDA 
Definitions 

The references to the definitions in the 1992 ISDA Master Agreement and 1991 ISDA Definitions 
have been removed. 

General changes - A number of other provisions have been updated along with the updates for general commodity 
transactions (e.g. Rounding provisions). 
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Schedule 3 - Weather Index Derivatives (outline) 
 

 

No Disruption occurs Disruption occurs 

Temperature Precipitation 

Select appropriate derivative 

• Swap 

• Put option/floor 
• Call option/cap 

Select precipitation or 
temperature 

Select Weather Index Station or 
Location (e.g “AU-CBM”) 

• Critical Precipitation Day 
• Cooling Degree Day; or  

• Heating Degree Day 

• set Weather Index Level for 
Swap; or 

• set Weather Index Strike 
Level (Call//Cap or 
Put/Floor) 

 

Determine whether it is a 
Primary or Secondary Disruption 

Event 

Follow the Disruption Fallback 
waterfall 

Calculate Payment Amount 
(varies depending on whether 
Swap, Call/Cap or Put/Floor) 

Select Weather Index Unit 
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Schedule 4 - Weather Index Derivatives - Disruption Events and Fallbacks 
 
Disruption Events (Section 11.18 of the 2005 Definitions) 

1.1 Weather Index derivatives are subject to “Disruption Events”.  The Disruption Events are: 

(a) Primary Disruption Event: the Primary Disruption Fallbacks apply if the maximum or 
minimum temperature data or precipitation data in respect of a Missing Data Day (i.e. 
when the relevant Data Provider fails to publish the relevant data) is required in order 
to determine a Payment Amount; 

(b) Secondary Disruption Event: where Data Correction and a Correction Period is 
specified in the Confirmation, the Calculation Agent determines any amounts payable 
due to corrections or adjustments in the published data.  However, if the relevant Data 
Provider fails to provide corrected or adjusted data within the Correction Period, a 
Secondary Disruption Event occurs and the Calculation Agent uses the Secondary 
Disruption Fallbacks to determine the correction amount. 

Disruption Fallbacks (Section 11.19 of the 2005 Definitions) 

1.2 Specific Disruption Fallbacks are incorporated into Weather Indexes Transactions where 
there is a Missing Data Day.  Unless otherwise specified, the Primary Disruption Fallbacks 
and Secondary Disruption Fallbacks that apply to determine the maximum or minimum 
temperature or daily precipitation for that day if there is a disruption are (in the following 
order): 

(a) Fallback Data: if an Alternative Data Provider is specified for the Transaction, the 
data provided by that provider for the relevant location is used; 

(b) Synoptic Data Fallback: use of meteorological data which has not been subject to the 
ultimate quality control, integrity or verification process that would render it data 
published by the Data Provider in its final edited form.  If there is Synoptic Data from 
both an automated collection or dissemination system and a manual recordation or 
dissemination process, the automated process information is used; 

(c) FWIS Disruption Fallback: deemed to be the amount reported by the Data Provider at 
the Fallback Weather Index Station, subject to adjustment in accordance with the 
“Adjustment to Fallback Station Data” provisions; 

(d) SFWIS Disruption Fallback: deemed to be the amount reported by the Data Provider 
at the Second Fallback Weather Index Station, subject to adjustment in accordance 
with the “Adjustment to Fallback Station Data” provisions; 

(e) Negotiated Fallback: the parties negotiate in good faith to agree on a maximum or 
minimum temperature or the daily precipitation (or a method for determining them); 

(f) No Fault Termination the transaction is terminated in accordance with termination 
provisions of the transaction as if a “Termination Event” that is an “Illegality” or 
“Force Majeure Event” has occurred, an Early Termination Date has occurred on the 
day No Fault Termination becomes applicable and there are two “Affected Parties”. If 
the terms of the 1992 ISDA Master Agreement apply to the transaction, “Loss” 
applies in relation to the amount payable under Section 6(e) of the 1992 ISDA Master 
Agreement. 


