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ISDA Close-out Amount Protocol 

1 Background 

On 27 February 2009 the International Swaps and Derivatives Association, Inc. (“ISDA”) 

published the ISDA Close-out Amount Protocol (“Protocol”).
1
 

The primary function of the Protocol is to replace the concepts of “Market Quotation” and 

“Loss” in the terms of certain specified existing 1992 ISDA Master Agreements (“1992 

Master Agreement”) with the concept of “Close-out Amount” under the 2002 ISDA 

Master Agreement (“2002 Master Agreement”).  

In its press release announcing the publication of the Protocol, ISDA stated that: 

“Industry participants observed the significant benefits of the Close-Out Amount approach 

following the default of Lehman Brothers.  In launching the Close-Out Amount Protocol, 

ISDA is facilitating amendment of existing 1992 ISDA Master Agreements by replacing 

Market Quotation and, if elected, Loss with the Close-Out Amount approach.”
2
   

 

Some market participants have noted that “Market Quotation” is “impractical” for the early 

termination of transactions that are illiquid or bespoke, where the counterparty has a large or 

complex portfolio, or in a particularly volatile market.
3
  For example, anecdotal evidence 

from market participants has suggested that the inability to obtain quotations for a number 

of transactions following the commencement of bankruptcy proceedings against a number 

of Lehman Brothers entities meant that entities closing-out transactions under a 2002 Master 

Agreement found the process to be more manageable from an operational perspective than 

those closing-out transactions under an 1992 Master Agreement.  On this basis, adapting 

existing 1992 Master Agreements so that they use the “Close-out Amount” calculation 

methodology from the 2002 Master Agreement may be beneficial to parties who close-out 

against a defaulting party, particularly where the defaulting party is a large financial 

intermediary whose default could distort the market and make it difficult to obtain market 

quotations. 

                                                      
1  

 The Protocol is available at http://www.isda.org/isdacloseoutamtprot/docs/isdacloseoutprot-text.pdf. 
2
  Press release of ISDA dated 27 February 2009 announcing the publication of the Protocol. 

3
 The Counterparty Risk Management Policy Group III, “Containing Systemic Risk: The Road to Reform, 

The Report of the CRMPG III”, 6 August 2008, available at http://www.crmpolicygroup.org/. 
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2 Scope of advice 

In this letter we comment on: 

(a) the Protocol document; 

(b) the 1992 Master Agreements affected by the Protocol;  

(c) the changes caused to those 1992 Master Agreements by the Protocol (including the 

difference between the close-out calculation methodology in the 1992 Master 

Agreement and 2002 Master Agreement);  

(d) the changes caused to ISDA definitions booklets and the Credit Support Documents 

by the Protocol; and 

(e) the impact of the changes on close-out netting under a Covered Master Agreement. 

The Protocol is governed by English law and we do not comment on the effect of its terms 

as a matter of law.  However, for the purpose of providing this advice we have assumed that 

its words will have effect in the manner which they would have if the Protocol were 

governed by the laws of New South Wales. 

Terms used but not defined in this letter have the meaning given in the Protocol. 

3 The Protocol document 

The Protocol provides a contractual mechanism by which parties to certain specified 1992 

Master Agreements can, by adhering to the Protocol, amend the terms of each of those 1992 

Master Agreements, certain ISDA definitions booklets and ISDA credit support documents 

in a consistent manner.
4
   

There is currently no cut-off date for market participants
5
 to adhere to the Protocol.  ISDA 

may, by giving 30 days’ notice on its website designate a cut-off date but, in its press release 

announcing the publication of the Protocol, noted that the Protocol “is a so called 

‘evergreen’ protocol and will remain open for adherence indefinitely.”
6
  A party may adhere 

to the Protocol by completing and delivering by email an adherence letter to ISDA, in the 

form set out in exhibit 1 to the Protocol.  An adhering party may not specify additional 

provisions, conditions or limitations in its adherence letter, but may elect that: 

(a) Annex 1-9 Election is “Applicable” or “Not Applicable” (the effect of which is 

discussed in paragraph 6(a)); and 

                                                      
4
  We refer to the types of 1992 Master Agreements to which the Protocol applies in paragraph 4 and the 

amendments made to the terms of those 1992 Master Agreements, certain ISDA definitions booklets and 

ISDA credit support documents in paragraphs 5 and 6 of this advice. 
5
  The Protocol is not limited to members of ISDA. 

6
  See footnote 2. 
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(b) Loss Election is “Amended” or “Preserved” (the effect of which is discussed in 

paragraph 5). 

By adhering to the Protocol, the adhering party agrees that the terms of each existing 

Covered Master Agreement (described in paragraph 4 below) between it and each other 

adhering party will be amended with effect from the date on which the latest of the two 

adhering parties adheres to the Protocol (“Implementation Date”).   

Adherence to the protocol is irrevocable.  However, an adhering party may, at any time 

during the period from October 1 to October 31 each year, deliver by email to ISDA a 

revocation notice, in the form set out in exhibit 2 to the Protocol, specifying 31 December of 

that year as its cut-off date in respect of amendments with future adhering parties.  The 

effect of this is that the Protocol will not apply to that party following the specified cut-off 

date.  However, amendments effected by the Protocol prior to the cut-off date will not be 

affected.  

The Protocol document and adherence process is similar to that used for previous ISDA 

protocols.  Each adhering party provides a range of representations as set out in paragraph 3 

of the Protocol.  Whilst the first five of these are based on those contained in the 1992 

Master Agreement, the last is not.  This representation is that adherence to the Protocol, and 

the amendments contemplated by it, will not, in and of itself, adversely affect any 

obligations owed, whether by it or a third party, under: 

(a) any Credit Support Document; or  

(b) any other document which secures, guarantees or otherwise supports the adhering 

party’s obligations (whether or not such document is specified as a Credit Support 

Document) (“Third Party Credit Support Document”),  

relating to the relevant 1992 Master Agreement.  However, as described further in paragraph 

4 below, the Protocol does not apply to a 1992 Master Agreement between the adhering 

parties where the effect of the amendments contemplated in the Protocol would adversely 

affect the operation of a related Credit Support Document or Third Party Credit Support 

Document.  The phrase “adverse affect” is not defined in the Protocol. 

Of course, it would be possible for the parties to a 1992 Master Agreement to agree 

separately that the Master Agreement is to be varied as if each of them had adhered to the 

Protocol.  For example, the parties could agree in a letter that the Master Agreement is 

amended by the inclusion of the following clause: 

“The parties to the 1992 ISDA Master Agreement between them dated [insert date 

of Master Agreement] (“Agreement”) agree that the amendments set out in [the 

Attachment and Annexes [10 – 14 (inclusive)] to] the ISDA Close-out Amount 

Protocol published by ISDA on Friday, 23 February 2009 and available on the 

ISDA website (www.isda.org) shall be made to the Agreement and that the [Loss 

Preserved Election][Loss Amended Election] and the [Annex 1 - 9 Applicable 

Election][Annex 1 - 9 Not Applicable Election] have been made.  The parties 

further agree that the Agreement will be deemed to be a Covered Master Agreement 
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and that the Implementation Date shall be the date this letter is entered into for the 

purposes of the amendments regardless of the definitions of such terms in the 

Protocol.” 

4 The 1992 Master Agreements affected by the Protocol 

The 1992 Master Agreements to which the Protocol applies are referred to as the Covered 

Master Agreements.  A Covered Master Agreement is any 1992 Master Agreement which 

has been entered into by two adhering parties (whether deemed entered into through a long 

form confirmation or actually executed) before the Implementation Date. 

If a Covered Master Agreement is executed by the agent before the Implementation Date, 

the amendments effected by the Protocol will bind any principal, even where the principal is 

only deemed to be a party to the 1992 Master Agreement after the Implementation Date (for 

example, where a party is added as a ‘client’ for the purposes of the Investment Manager 

Supplement after the Implementation Date in respect of the Investment Manager). 

However, a 1992 Master Agreement is not included as a Covered Master Agreement if: 

(a) it involves a Third Party Credit Support Document, the terms of which: 

(i) expressly require the consent of the third party to any amendment to the 

1992 Master Agreement; or 

(ii) expressly provide that any amendment to the 1992 Master Agreement 

without such consent would void, impair or otherwise adversely affect the 

obligations owed under the Third Party Credit Support Document, or the 

1992 Master Agreement provides the same; or 

(b) prior to the Implementation Date, the parties to the 1992 Master Agreement 

bilaterally agreed to replace “Market Quotation” or “Loss” with “Close-Out 

Amount”.
7
 

In addition, the Protocol, and the amendments contemplated by it, do not apply to “Express 

Provisions”, which are defined as bespoke valuation mechanics that two adhering parties 

have agreed: 

(a) in relation to a specific Transaction and documented in the Confirmation to that 

Transaction; or 

(b) in relation to one or more specific Transactions and documented in the Schedule to 

the Covered Master Agreement, 

other than:   

                                                      
7
  Including where the parties have entered into an Amendment Agreement in the form set out in section 

3.8.19 (“Amendment Agreement”) of the AFMA Guide to Australian OTC Transactions, with the 

amendments contained in alternative 3 of the attachment to it. 
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(c) any standard provisions contemplated by a form of Confirmation or related 

provision appearing as an exhibit to any of the ISDA definitions booklets that rely 

upon the “Loss” (subject to the Loss Election, see below), “Market Quotation” or 

“Settlement Amount” in the 1992 Master Agreement; and 

(d) any bespoke valuation provision which uses the concept of “Market Quotation” or 

“Loss” (subject to the Loss Election) to apply following the occurrence of an Event 

of Default, a Termination Event or an Additional Termination Event or any other 

event which the parties have agreed will result in the general termination and close-

out of all Transactions under that Covered Master Agreement. 

5 The changes caused to those 1992 Master Agreements by the Protocol 

The Protocol amends Covered Agreements to replace the concepts of “Market Quotation” 

and “Loss” (subject to Loss Election), with the concept of “Close-out Amount” under the 

2002 Master Agreement.  Section 2.1.2.20 of the AFMA Guide to Australian OTC 

Transactions, which provides a high level summary of the concept of  “Close-Out Amount” 

in contrast to “Market Quotation” and “Loss”, is extracted in the schedule to this letter. 

An adhering party may elect in its adherence letter that Loss Election is “Amended” or 

“Preserved”.
8
  The Protocol will only replace “Loss” in those Covered Master Agreements 

between two adhering parties that have both taken to have elected that Loss Election is 

“Amended”.   

One matter to note is that the Protocol does not expressly clarify that the Determining Party 

is not obliged to use mid-market quotations or mid-market valuations in determining a 

Close-out Amount, except as otherwise expressly provided.  As mentioned in the schedule 

to this letter, there remains some doubt as to whether an Australian court would permit 

quotations at the side of the spread to be taken into account in determining a Close-out 

Amount following the decision in Enron Australia Pty Limited (In Liquidation) v Integral 

Energy Australia (2002) NSWSC 753.  Adhering parties may therefore wish to expressly 

(and separately) agree, in respect of each Covered Agreement between them which is 

amended by the Protocol and governed by Australian law, that: 

“A Close-out Amount is not required to be the market value of the Terminated Transaction 

or group of Terminated Transactions and, except as expressly provided by the ISDA Close-

out Amount Protocol published by ISDA on Friday, 23 February 2009 and available on the 

ISDA website (www.isda.org), the Determining Party is not obliged to use mid-market 

quotations or mid-market valuations in determining a Close-out Amount.”
9
 

                                                      
8
  If an Adhering Party does not specify whether Loss Election is “Amended” or Preserved”, it is deemed to 

specify Loss Amended Election. 
9 
 Please note that this is merely suggested wording.  
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6 The changes caused to ISDA definitions booklets and ISDA Credit Support documents 

by the Protocol 

(a) ISDA definitions booklets 

An adhering party can elect whether Annex 1-9 Election is “Applicable” or “Not 

Applicable”.
10

  The amendments set out in Annexes 1 – 9 of the Protocol will only 

apply to those Covered Master Agreements between two adhering parties that have 

both specified that Annex 1 - 9 Amend Election is applicable. 

Annexes 1 to 9 make certain amendments to certain of the ISDA definitions 

booklets, which were considered by ISDA as being consequential to the 

amendments made by the Protocol to the Covered Master Agreements described in 

paragraph 5.  This advice does not aim to describe these amendments in detail, 

other than to note that many of the amendments relate to replacing the concepts of 

“Loss”, “Market Quotation” or “Settlement Amount” in the 1992 Master 

Agreement with “Close-out Amount” in the 2002 Master Agreement. 

If an adhering party elects that Loss Election is “Preserved” and Annex 1 - 9 

Amend Election is “Applicable”, the standard ISDA provisions in the definitions 

booklets will be amended.  This could result in “Close-out Amount” replacing 

“Loss” in the definitions booklets even where “Loss” is preserved in the Covered 

Agreements by the Loss Election or as an Express Provision.  Parties should 

therefore carefully consider whether to apply Annex 1 - 9 Amend Election if they 

are specifying Loss Election “Preserved”. 

(b) ISDA Credit Support Documents 

Annexes 10 to 14 of the Protocol amend the ISDA Credit Support Documents
11

 

principally so that the calculation of the collateral requirements reflect the 

valuations performed on close-out under the 1992 Master Agreement (as amended 

by the Protocol).  This advice does not aim to describe these amendments in detail, 

other than to note that many of the amendments relate to replacing the concepts of 

“Loss”, “Market Quotation” or “Settlement Amount” in the 1992 Master 

Agreement with “Close-out Amount” in the 2002 Master Agreement.  In addition, 

the amendments to the English Credit Support Annex set out in Annex 11: 

                                                      
10

  If an Adhering Party does not specify whether Annex 1-9 Election is “Applicable” or “Not Applicable”, it 

is deemed to specify Annex 1-9 Election Applicable. 
11

  Being the 1994 ISDA Credit Support Annex (Bilateral Form; ISDA Agreements Subject to New York 

Law Only) (“New York Annex”), the 1995 ISDA Credit Support Deed (Bilateral Form - Security Interest; 

ISDA Agreements Subject to English Law Only) (“English Deed”), the 1995 ISDA Credit Support Annex  

(Bilateral Form - Transfer; ISDA Agreements Subject to English Law Only) (“English Annex”), the 1995 

ISDA Credit Support Annex (Bilateral Form - Loan and Pledge; Security Interest Subject to Japanese 

Law) and 2008 ISDA Credit Support Annex (Loan / Japanese Pledge) (together, “Japanese Annex”) and 

the 2001 ISDA Margin Provisions (“Margin Provisions”). 
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(i) do not affect the dispute resolution methodology, which will continue to 

rely on market quotations; and 

(ii) amend paragraph 6 (Default): 

(A) to refer to the designation of an Early Termination Date as a 

consequence of a Termination Event (the standard form of the 

English Credit Support Annex refers to designation of an Early 

Termination Date as a consequence of an Event of Default only); 

and 

(B) to provide that, if there is an Early Termination Date as a result of 

an Event of Default or Termination Event, the Value of the Credit 

Support Balance shall be determined on the basis that the 

Valuation Percentage applicable to each item of Eligible Credit 

Support is 100%.
12

  

7 Impact of changes on close-out netting under a Covered Master Agreement 

We refer to our opinion to the Australian Financial Markets Association dated 22 June 2007 

on the enforcability of close-out netting under Australian law (“Netting Opinion”)
13

.   

On the assumptions that: 

(a) the amendments intended by the Protocol are effective as a matter of the governing 

law of the Covered Master Agreement (as defined in the Protocol); and 

(b) no amendments have been made to Sections 2(a)(iii), 6(c) and 6(e) of the Covered 

Master Agreement other than those made by the Protocol, 

The conclusions reached in the Netting Opinion in respect of the calculation of amounts 

payable on close-out under the 2002 Master Agreement would apply (as of the date of the 

Netting Opinion) to a 1992 Master Agreement amended by the Protocol. 

8 Qualifications 

Mallesons Stephen Jaques is qualified to advise on the laws of the Commonwealth of 

Australia, NSW, Victoria, Queensland, Western Australia and the Australian Capital 

Territory (“Australian Jurisdictions”).  We express no opinion about the laws of any other 

jurisdiction.  The opinions expressed in this analysis are limited to the laws in force in the 

Australian Jurisdictions (“Australian law”).  

                                                      
12

  See section 4.6.4.100 (“Additional provisions for the 1992 ISDA Master Agreement”) of the AFMA 

Guide for further information. 
13

  Nothing in this letter constitutes any “updating” of the Netting Opinion from the date on which it was 

given. 
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We make no comment on: 

(a) taxation issues; 

(b) the enforceability of any particular transaction; or 

(c) legal or regulatory matters which arise in connection with derivatives generally.   

This letter is general legal advice only.  This analysis is not intended to be an advice or 

opinion on which market participants can rely in connection with any particular transaction 

into which it has entered or may enter.  This is because the application of any agreement or 

protocol to a particular transaction ultimately depends on the terms of the transaction and 

the relevant facts.  Accordingly, while every care has been taken in preparing this analysis, 

Mallesons Stephen Jaques does not accept responsibility for any losses suffered or liabilities 

incurred arising from use of this analysis in respect of a particular transaction. 

9 Benefit 

This opinion is addressed to you personally and may not, without our prior written consent, 

be: 

(a) relied on by another person; 

(b) disclosed, except to members of the Australian Financial Markets Association, who 

are subscribing to the Guide and persons who in the ordinary course of your or their 

business have access to your and their papers and records.  Such disclosure is only 

made on the basis that such persons will make no further disclosure; 

(c) filed with a government or other agency or quoted or referred to in a public 

document. 

This advice is strictly limited to the matters stated in it and does not apply by implication to other 

matters. 

This advice is given in respect of the laws of the Australian Jurisdictions in force at 9.00 am local 

time on the date of this letter.  

Yours faithfully 
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SCHEDULE 

Extract from section 2.1.2.20 of the AFMA Guide - Differences between 1992 and 2002 ISDA 

Master Agreements 

New measure of damages: Close-out Amount 

Arguably the most significant change in the 2002 Agreement is the replacement of “Market 

Quotation” and “Loss”, with “Close-out Amount” as the measure of damages provision. Under the 

1992 Agreement, the parties can elect whether to calculate damages according to quotations received 

from Reference Market Makers (the “Market Quotation” approach ie effectively a liquidated damages 

concept) or by reference to “Loss”, which essentially is an unliquidated damages clause entitling the 

determining party to calculate their loss based on quite broad criteria. 

The new concept of “Close-out Amount” is in a broad sense a combination of these two approaches. 

While it is no longer a liquidated damages clause (in the sense that it does not provide for a precise 

procedure for calculating damages), the new concept provides significantly more guidance than the 

1992 concept of “Loss” on how the determining party is to calculate damages following early 

termination. 

A key concept is that the determining party must “act in good faith” and use “commercially reasonable 

procedures” in order to produce a “commercially reasonable result”. Importantly, the determining 

party must take account of external market data and quotations unless they believe, in good faith, that 

this information is not readily available or would produce a result that would not satisfy the key 

standards referred to above. 

If an Event of Default occurs, the Non-defaulting Party may set a single day which is effective as an 

Early Termination Date in respect to all outstanding Transactions.  However, the concept of Close-out 

Amount provides the flexibility of allowing the determining party to calculate a Close-out Amount in 

respect of a single terminated transaction or a group of transactions and hence permits the use of a 

different method for each transaction or group of transaction.  The definition contains a detailed list of 

things that the determining party may take into account in determining a Close-out Amount.  This 

includes firm or indicative quotes.  From an Australian law perspective, as a result of the decision in 

the Enron v Integral case, some doubt remains as to whether an Australian court would permit 

quotations at the side of the spread to be taken into account. It is advisable to clarify the determining 

party’s rights in this regard by making it clear that the determining party is not obliged to use mid-

market quotations. 

 


